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ABOLITION OF THE DEATH PENALTY: A REVIEW 
OF SCHOLARSHIP IN TAIWAN 

 

Chiang Shu-fen 

Translated by Edmund Ryden SJ 

 

Translator’s note: In Taiwan there is no prescribed system of 
transliteration of Chinese names. When I know the person’s own preferred 
transliteration I have employed it. In all other cases I follow the Wade-Giles 
system, as this is the closest to most Taiwanese romanisations. 

 

INTRODUCTION 
Ever since Cesare Beccaria proposed the elimination of the death 

penalty two hundred years ago and with a growing number of international 
treaties calling for abolition, abolition has become a growing international 
trend.1 Since abolition of the death penalty contributes to the protection and 
promotion of human rights, many human rights organisations in Taiwan 
have been pressing for abolition on humanitarian grounds with the result 
that the cases of Tang Ying-shen, Ma Hsiao-pin and the Hsichih Trio have 
become the object of international attention. Moreover, in the course of the 
past two centuries arguments in favour of and against the death penalty have 
not ceased to be raised. 

Early theorists in Taiwan warned of the dangers of a sudden abolition of 
the death penalty, but now the call is more for gradual moves towards 
abolition. Some more advanced thinkers speak in favour of complete 
abolition.2 If we analyse the reasons given for being wary of sudden 
abolition, we find that this attitude arises out of respect for the feelings of 
the majority of persons in society and a feeling for the law as it now is. On 
the other hand advocates of abolition base their arguments on humanitarian 
grounds or a desire to develop human rights. Human Rights law has 
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developed significantly only in recent years in Taiwan, such that the views 
aired by scholars in the past may no longer be those that they hold today. 
Hence this paper should not be seen as putting the lid on the coffin as 
regards the development of thought on this topic by contemporary scholars. 

 

ADVOCATES OF RETENTION 
In reviewing the literature, it is clear that there are no academics writing 

on this topic who are opposed to abolition in theory, rather there are those 
who argue that abolition would not be appropriate at the present time. Below 
we give some examples of this position. 

 

Professor Han Chung-mo (1982)3 

Based on arguments drawn from jurisprudence and history, Professor 
Han argues that there are three reasons for retaining the death penalty at 
present: (1) The death penalty ensures that utterly incorrigible convicts may 
be permanently removed from society. Lifetime imprisonment would not 
satisfy the present situation. Moreover, the current judicial system is perfect; 
the death penalty is restricted to a number of specified crimes. The death 
penalty is applicable only to a fixed number of crimes and so there is no 
possibility of it causing criminals to object violently on the grounds of its 
injustice. (2) The death penalty has been present virtually universally 
throughout human history and so most people hold that murderers should be 
executed. This feeling is what the general public admits and thus is the 
source of the common person’s trust in the law, hence the death penalty 
must be retained. (3) The death penalty has been around for so long that 
even if deterrence is not its only purpose, it does nonetheless serve this role 
for most criminals, such that they do not dare to test the limit of the law. If it 
should be abolished it will be like opening the floodgates and there will be 
an unstoppable flood with disastrous consequences. Thus for these reasons 
the death penalty should be retained for the moment. If one wants to act 
from purely humanitarian motives and replace it by lifelong imprisonment or 
imprisonment for a fixed term then attention must be paid to public order 
within the country and the crime rate should first drop. In the case of Taiwan 
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every year there are crimes; the number of bandits is increasing; moral 
standards are in disarray; desires are rampant; criminals commit ever more 
dastardly crimes. To keep all this in check firmness is needed and hence the 
death penalty must be retained. 

 

Professor Hsieh Jui-chih (1986, 1988, 1990) 

Professor Hsieh gives the following reasons for retaining the death 
penalty: (1) from the point of jurisprudence, punishment resulting in 
absolute removal should be applied to major crimes that are quite out of 
control. Only in this way can the purpose of the criminal law be achieved. 
(2) From the historical point of view, since historical records began, China 
has always stressed morality. If the death penalty were to be abolished then 
it would be doubtful how far offences against the moral order could be 
punished. (3) From the point of view of social psychology, China has used 
the death penalty for so long that its sudden abolition would have a great 
effect. Wicked criminals would certainly take advantage of the lightness of 
their potential punishment and give rein to their evil nature and those with a 
good conscience would stand in fear and trembling. Hence we may not 
abolish the death penalty.4 However, we may not continue with the old 
system of making punishments more severe to control disorder. Rather, in 
the spirit of the times, we must study the causes of crime, the effect of 
punishment and changes in society, examine the kinds of crime punishable 
by death in the criminal code, weigh up pros and cons, promote and study 
new alternatives to capital punishment and gradually reduce the number of 
capital crimes so as to meet the demands of the welfare state.5 

 

Li Yung-jan (1988)6 

Li, a lawyer, holds that abolition of the death penalty in today’s society 
is not yet appropriate. Even though the causes of crime are often social in 
nature, related to the environment and influenced by inherited human nature, 
nonetheless individual decision-making, freedom and judgment are still the 
main basis for assessing a person’s behaviour. A truly perfect society of 
people with excellent good will would not need punishments. But such a 
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society is only a possibility and not a reality. Based on the evidence of 
history it would seem that human nature has never improved: good and evil, 
love and barbarity have always existed together. In order to maintain the 
principle of justice in society and to ensure social order and stability, for the 
most evil murderers it is necessary to use the most extreme punishment. We 
may not protect the life of one person, the criminal, and injure the respect of 
the whole of society. Even more we may not, on the grounds of protecting 
this one person’s life, ignore the many souls harmed by this one person. 
Until such a time as the perfect society has been realised, punishments must 
be retained and the death penalty is the bottom line of defence. 

 

Ch’ai Ch’i-ch’en (1988)7 

Mr Ch’ai holds that given the actual circumstances prevalent in Taiwan 
today, the death penalty is necessary. Most people in society believe that the 
proposition ‘murderers should die’ is conform to justice. Hence it will be 
hard to press for complete abolition in the legislature. Only when the 
legislature begins to discover the weaknesses of the death penalty and when 
its use is reduced will it then be the time to proceed towards total abolition. 

  

PROPONENTS OF GRADUAL ABOLITION NOW 
Professor Ts’ai Tun-ming (1989, 1990) 

Professor Ts’ai compares the criminal law of the ROC and PRC and 
notes that the PRC has no mandatory death sentences and also has a system 
of reprieve so it is easier to reduce the deficiencies of the death penalty. As 
for abolition now, the state of society in the ROC at present would not seem 
to allow it, for abolition would encourage serious criminals to commit 
crimes. Hence certainly in the case of murder the death penalty must be 
retained. As for serious crimes that are not murders, it is necessary to reduce 
the number of crimes to which the death penalty is affixed.8 Political 
prisoners should not be executed. Mandatory death sentences should be 
abolished and replaced by discretionary sentencing.9 

Professor Lin Shan-t’ien (1973)10 
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Professor Lin believes that there is no way to adequately prove the 
deterrent effect of the death penalty, hence many countries have abolished 
the death penalty or, in those that still retain it, its use has been restricted. It 
is possible to predict that in the future it will be wholly abolished and 
replaced by lifelong imprisonment. Only when national society is in total 
turmoil and society is at odds with individuals then the state may retain the 
death penalty in order to guarantee its own survival. In other words, 
Professor Lin holds that the death penalty should be abolished in peacetime. 

 

Professor Gan Tian-Guey (1991)11 

Professor Gan discusses the question of alternatives to capital 
punishment, based on a comparative study of mainland China and Taiwan. 
He believes that it is hard to prove or assess the potential deterrent effect of 
the death penalty. Yet most scholars today argue that the death penalty 
serves the same purpose of all punishments, which is, in their view, the role 
of preventative protection. This opinion may be not overlooked. Moreover, 
the death penalty still inspires horror and hence should still be upheld. On 
the other hand, since the death penalty results in the deprivation of life the 
justice of capital punishment is a topic for debate. In present circumstances 
and in as much as one thinks that the death penalty should be retained then it 
cannot be lightly abolished; for those who believe that it is no longer 
necessary and that it should be abolished, then it would still seem that it 
cannot be wholly replaced by life imprisonment. Given that the death 
penalty has not yet been abolished, then the Chinese Communist restriction 
of its use to discretionary use only has a lot to be commended. 

 

Huang Tung-hsiung (1993)12 

Professor Huang notes that abolition has already become a universal 
trend in many legislatures. The retention or abolition of the death penalty is 
closely linked to the political and social setting of each country. This is 
proved by the fact that many countries have restored it soon after abolition. 
However, on the basis of humanitarian considerations, abolition of the death 
penalty is a goal towards which we should strive. If for some reason it is not 
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yet possible to abolish it completely, at the very least, it should be restricted. 
For a start it should be said that crimes which do not involve killing a person 
should not be punished by death. 

 

Hsu Ch’un-chin (1988)13 

Professor Hsu notes that studies have shown that the death penalty has 
no deterrent effect nor can it cause the crime rate to fall. Moreover, without 
the death penalty, the crime rate will not rise. After looking at many 
countries we can see that where the crime rate, especially the rate of violent 
crimes, is low then punishments are correspondingly lighter and the number 
of crimes for which the death penalty may be applied is very low, as in 
Norway and Sweden. Hence in Taiwan, apart from those evil and 
unforgivable crimes that merit death, the way to reduce the number of death 
penalties is to balance out the economic development of towns and the 
countryside, strengthen communication between parents and children and 
education at school, avoid using violence as a political tool and thus reduce 
the crime rate. 

 

Ch’en Cheng-ch’üan (2000)14 

Lawyer Ch’en thinks that giving the current state of popular feeling in 
Taiwan, the time for total abolition of the death penalty has not come yet. 
From the point of view of ROC criminal law it should be noted that there are 
too many crimes for which the death penalty is attached and that the number 
of mandatory death sentences is too many. This point deserves examination. 
Moreover, it should be borne in mind that miscarriages of justice can lead to 
an abuse of human rights, whilst the fact that judges are not allowed any 
flexibility in mandatory cases means that there is the possibility that the 
punishment will not match the crime. Hence we should change to a system 
of discretionary sentencing only, so that evil criminals may be punished 
while yet keeping to the principle of equity and grant the judges room to 
decide which to punish, so that in this way Taiwan may join the ranks of 
countries that respect human rights. 
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Su Ch’un Hsiung (2000)15 

Professor Su criticises the death penalty system from a rational point of 
view. He maintains that the idea that severe punishments are necessary to 
control a disordered world is against worldwide trends in criminology and 
should be seriously called into question by the legislator. That capital 
punishment has become an ingrained part of society with deep roots is not 
without a basis in reason. However, modern states have adopted the theory 
of the social contract and are concerned to be in accord with human rights 
and so the death penalty no longer appears as being in harmony with reason. 
From a sociological point of view, in order to control social unrest, the death 
penalty may have a role to play as a last resort. However, in the social 
welfare state even when it cannot be abolished, it should at least be used 
with great caution. Legislators should pay attention to the principle of 
proportionality enshrined in article 23 of the Constitution and, furthermore, 
also consider the practice of a moratorium on executions, which has been 
implemented by many countries. Hence there is need for further study from 
the point of view of a modern system of criminal law. 

 

K’ang Shih-tsung (1996)16 

Mr. K’ang’s M.A. thesis discusses the question of abolition from the 
point of view of criminal law. He notes that while a legal system has been in 
place in Taiwan for many years it is still not ideal. Criminal law and the 
correction of mistakes in legal process still leave room for improvement. 
The movement towards democracy has given rise to social disorder and 
hence the death penalty should be retained for a while in order to guarantee 
social stability. However, from the point of view of criminal law 
jurisprudence and international social trends, the death penalty should be 
abolished soon. Hence it is necessary to make abolition an ideal or goal of 
legal policy-making. For instance, judicial sentencing should be undertaken 
with greater caution, regulations demanding mandatory death sentences 
should be abolished or reduced. The way in which death sentences are 
carried out should be improved and a research centre into the death penalty 
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should be established. A system of reprieve for reformed criminals should 
be inaugurated. All these measures can help in bringing about complete 
abolition. 

 

Chen Chin-chi (1998)17 

Mr Chen discusses abolition from the point of view of human rights. 
Since the criminal law in Taiwan has many crimes punishable by death, the 
country can be viewed as one which has an excessive number of crimes 
punishable by death. According to the United Nations the death penalty is 
unable to stop crime. It is contrary to the social contract and executions once 
carried out cannot be reprieved. Replacement of the death penalty by 
lifelong imprisonment is possible. The death penalty even encourages 
killing. Mandatory death sentences are particularly inhumane. Hence the 
death penalty should be abolished. However, in the present social context, 
abolition would be premature so a start should be made by abolishing 
mandatory sentencing. 

 

PROPONENTS OF ABOLITION 
Chang Kan-mei (1988)18 

Professor Chang notes that research in China and abroad has not shown 
that the death penalty has any capacity to reduce the crime rate. There are no 
scientific grounds for showing that the execution of one person saves the 
lives of a hundred others. Hence if Taiwan wishes to enter the ranks of 
civilised countries and respect human rights it should first of all get rid of 
the notion that the death of a person demands the death of the murderer in 
retaliation and move to the idea of the unique and irreplaceable value of 
each human life. Until there is complete abolition, it should at least be 
incumbent to reduce the use of the death penalty by (1) reducing the number 
of mandatory sentences; (2) restricting the kind of persons who may be 
executed; (3) avoiding carrying out death sentences; (4) using the system of 
prolonging death penalty cases; (5) replacing the death penalty by long-term 
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or lifelong imprisonment; (6) putting into immediate effect a law of 
compensation for victims of violent crime. 

 

Li Mao-sheng (1993, 2000)19 

Professor Li has his own personal view of arguments for and against the 
death penalty. He thinks that the real reason most people support the death 
penalty is because they think that the sacrifice of someone’s life is necessary 
to protect society. Most people are terrified of dangerous criminals, fearing 
that they will be the next victim. Since there are many secret criminals or 
criminals who have not yet been apprehended, people focus all their fear on 
those who have been caught, making them responsible for all the crimes that 
have happened. By the hands of the police, prosecutors, judges, Minister of 
Justice, Legislators and the President, they hope to execute the said person. 
Hence to change popular perception is the main means of abolishing the 
death penalty. 

 

Edmund Ryden (1988, 2000) 

Dr Ryden is a Catholic priest who argues against the death penalty from 
the point of view of Christian faith and its respect for life and its emphasis 
on human rights. He shows that “Criminals are human” and hence calls for 
abolition of the death penalty.20 On the theological front, abolition of the 
death penalty is a new theme and it is linked to the demands of Pope John 
Paul II. The main basis in the Bible is the command “Thou shalt not kill”. In 
theory the Catholic Church still supports the death penalty but in practice 
holds that it is unnecessary in a modern society. For instance, if you are 
attacked by an intruder, you are at liberty to defend yourself even if, in self 
defence, you happen to kill the attacker. Of course, if other means of 
preventing the attack are available there should be no recourse to killing. 
Similarly when a society is under threat it may defend itself by employing 
the death penalty. However, in practice the death penalty is unnecessary 
because modern societies provide other means for dealing with criminals, 
such as secure prisons and laws of lifelong imprisonment. Hence it is 
unnecessary to execute anyone or sentence anyone to death. Moreover, any 
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court of law can make mistakes, but if a person is condemned to death and 
executed no compensation can ever match the life lost.  

That the Church used to permit executions and is now opposed shows a 
development in attitudes to human life. Previously, the notion of eternal life 
held such sway that people believed that at death one would go to heaven or 
hell. Since a criminal sentenced to death had committed a terrible crime it 
was thought that there would be difficulties in going to hell but that 
acceptance of execution could be seen as a just penance for sin and hence 
facilitate the way to heaven. Even though we now still believe in eternal life, 
heaven and hell, we nonetheless put more stress on human life as it is now. 
Hence abolition of the death penalty is a concrete expression of respect for 
life.21 

 

Chen Chih-hsiang (2000)22 

Justice Chen believes that the death penalty should be abolished and 
replaced by lifelong imprisonment. His reasons are fourfold: (1) Article 23 
of the Constitution says that rights may be ‘restricted’ but not that they may 
be ‘removed’. Hence mandatory and discretionary death sentences are all 
against the Constitution. (2) The legislator no longer uses corporal 
punishments because they are seen as inhuman and disrespectful of human 
dignity. The same should surely apply even more to the case of the death 
penalty. (3) A study published by the United Nations in 1989 showed that 
there was absolutely no scientific evidence to show that the death penalty 
had greater deterrent effect than lifelong imprisonment. (4) In Taiwan the 
execution of Ma Hsiao-pin and companions following a case of kidnapping 
and extortion in 1989 in fact did not lead to a reduction of such crimes. 
Indeed, over the past ten years, they have happened about once every four 
days. 

If these arguments in favour of abolition are unacceptable then at least 
the number of mandatory death sentences should be reduced. Once these 
mandatory sentences have been abolished there should be a reduction in the 
use of discretionary sentences. Furthermore, the Chinese Communist system 
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of delaying execution and allowing time for reform and later repeal should 
also be introduced. 

 

Peter Huang (2000)23 

Peter Huang’s call for abolition comes in a study of Michael Radelet’s 
“In Spite of Innocence”. He notes that the number of miscarriages of justice 
is too high and that it is very hard to overturn a death sentence. He hopes 
that this book will help us see the real moral issues involved and enable us to 
have a fuller picture of the reasons for abolition. 

 

P’eng Sheng-p’ei (1997)24 

Mr P’eng advocates abolition and gives seven reasons for his stance. (1) 
The principle of retribution requires that the punishment should fit the 
crime, yet in fact a person is never 100% responsible for any given crime; 
the whole of society must bear part of the responsibility. (2) The argument 
on humanitarian grounds is the strongest as it is based on a consideration of 
what it means to be a human person. Even if all the arguments advanced by 
retentionists are not refuted one by one, the humanitarian argument is 
sufficient to refute them all. (3) In the matter of deterrence there is no 
equivalence between the abolition/retention of the death penalty and the 
crime rate. (4) Miscarriages of justice in capital cases are particularly serious 
and are not comparable to traffic accidents which are accepted as an 
unavoidable part of life. (5) The death penalty affects a definite person’s life 
and is not a matter that can be decided by majority vote. Opinion polls can 
only ascertain whether or not the death penalty has in fact been abolished 
and not whether or not it should be abolished. (6) It is very hard to show that 
the existence and carrying out of the death penalty does not involve a 
movement towards cruelty. Education should emphasise the respect for 
human life and overcome the popular notion of a life for a life. (7) Social 
contract theory is a pure hypothesis but it certainly cannot be used to support 
the death penalty, rather it suggests the way of abolition. 
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Lin I-min (1993)25 

Mr Lin, in his M.A. thesis, argues that the death penalty is 
unconstitutional. It not only deprives a person of the right to life, it is also an 
offence against human dignity and hence clearly against a Constitution that 
seeks to protect human rights. It should be abolished as unconstitutional. 
Once abolished it may be replaced by discretionary lifelong imprisonment. 
The policy of lifelong imprisonment should allow for repentant criminals, 
after at least 15 years in prison, the possibility of release. If popular mood 
does not authorise an immediate ban on capital punishment, there are at least 
three steps which should be undertaken: (1) in carrying out executions there 
should be no lack of respect for humanitarian concerns; (2) judges should 
try to avoid sentencing to death and prefer lifelong imprisonment instead; 
(3) mandatory death sentences should be abolished; then death sentences in 
the general criminal law should be lifted and finally in military law. 

 

Hannah Chen (2000)26 

Hannah Chen discusses the death penalty from the point of view of 
Christian faith. She notes that the earliest mention of the death penalty in the 
West comes in the Code of Hammurabi dating from Babylon in the 18th 
Century B.C.. This law code justifies the death penalty on the principle of an 
eye for an eye. In the Old Testament there are nineteen crimes punishable by 
death. However, looking at the Bible as a whole, Christian morality and 
contemporary jurisprudence, Chen discusses three themes: the Bible does 
not in fact support the death penalty; the death penalty is not in conformity 
with Christian morality and its respect for life. The death penalty is cruel, 
inhumane and replaceable, hence it should be abolished. 

 

CONCLUSION 
After analysing the opinions of the scholars quoted I notice that a key 

factor in the question of abolition is that of popular feeling in society. From 
the point of view of human society, the death penalty has been around for 
several thousand years. It was only in the late nineteenth century that steps 
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were taken towards its abolition, whereas most countries only made this 
move after 1970, gradually abolishing capital punishment. Moreover, some 
crimes, such as those committed in wartime, still carry the death penalty. Yet 
if abolition is correct in principle then why should persons condemned to 
death in wartime, who have since repented, not be shown mercy too? It 
would seem that even progressive countries still retain the death penalty to 
some degree. Is it only possible to abolish the death penalty when a state has 
developed to an adequate point of legal culture and civilisation? Or is it 
rather that no matter what the development of the legal system is, abolition 
should be carried out at once? That is, is abolition, whether partial or total, 
to be carried out no matter what the customs and mood of the country is? I 
think that there is still room for discussion. 

However, in the case of Taiwan, recent calls for respect for human 
rights are sufficient to give objective reasons for abolition. Taiwan is ready 
for it. Hence while the government is declaring the importance of human 
rights, it is only a matter of time before the death penalty is abolished. 

 

 

 

 

 

 

 

 

Chiang Shu-fen is a doctoral student at the Graduate School of Law, Fu-jen 
University. 
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